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FEE WA (%) | WARAR (B | WEE (%)
1990 141, 686 103, 810 73.3
1991 147,016 103, 582 70.5
1992 145, 698 101, 902 69.9
1993 165, 835 118,700 71.6
1994 149, 984 104, 083 69.4
1995 164, 681 109, 492 66.5
1996 172, 996 109, 969 63.6
1997 175,165 95, 508 54.5
1998 216, 219 116, 086 53.7
1999 195, 374 94, 892 48.6
2000 191, 654 88, 338 46.1
2001 198, 506 90, 014 45.3
2002 208, 506 86, 266 41.4
2003 212, 893 80, 265 37.7
2004 238, 358 74,217 311
2005 216, 460 56, 657 26.2
2006 227,696 46, 275 20.3
2007 250,172 42,159 16.9
2008 274, 955 39, 693 14.4
2009 287, 465 40, 214 14.0
2010 263, 425 31,015 11.8
2011 277,744 28, 326 10.2
2012 292,707 27,169 9.3
2013 270, 469 27,214 10.1
2014 268, 823 28,543 10.6
2015 259, 424 33, 224 12.8
2016 276, 074 33,272 12.1
2017 262, 612 28,728 10.9
2018 240, 244 24, 876 10. 4
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[Abstract]

Legitimacy of Warrant-requirement Procedure
— Korean Exigent Arrest System and Exceptional ex post facto Warrant-requirement —

Mun, Seongdo®”

Few legal problems evoke more passionate debate about the balance between prerogatives of
the government and the liberty of the individual than the warrant-requirement principle and exigent
arrest system in Korea. The Korean Constitution says that warrants shall be issued in case of
arrest, custody, search or seizure, but in case a criminal suspect is apprehended flagrante delicto,
or where there is danger that a person suspected of committing crime punishable by imprisonment
of three years or more may escape or destroy evidence, investigative authorities may request an ex
post facto warrant. (ROK. Const. XII ) The principle that a warrant should be issued before
searches and seizures are made, but that a warrant should be issued even after searches and seizures
are exceptionally made without a warrant is called an exceptional ex post facto warrant principle.

Nevertheless the korean Criminal Procedure Act says that where there is no time that arrest
warrant can be issued by a judge and danger that a person suspected of committing crime
punishable by imprisonment of three years or more may escape or destroy evidence, investigative
authorities may make an exigent arrest and request an ex post facto custody warrant. Investigative
authorities don’t request an ex post facto arrest warrant, much less an ex post facto custody warrant
where they release arrestee within 48 hours. Many people have insisted that this exigent arrest
system violate the Constitution since this system was established newly in 1995. Many people
have insisted and rebuked that investigative authorities was making an improper use of their exigent
arrest power.

With a view to solving these problem, Criminal Procedure Act 2007 provided that investigative
authorities shall request an ex post facto custody warrant without delay within 48 hours where they
make an exigent arrest, and notify the court of the time and place of release and reasons for release
in writing within thirty days from the date of release when they released an exigent arrestee without
requesting a warrant of detention.

This review looked at what was discussed during introduction and reform of the exigent arrest
system, and examined whether this revised exigent arrest system violate exceptional ex post facto
warrant requirement doctrine, whether current exigent arrest system has solved the problem of abuse
of exigent arrest, whether the prior warrant was the principle and the post- or non- warrant could be
the exception, and ultimately what the warrant requirement procedure was for by analyzing
percentage of exigent arrest, flagrant offender arrest, arrest with a warrant and custody with a
warrant, and by reviewing the detention rate of defendants in the first trial case since 1990.

* key words : exigent arrest, warrant-requirement principle, notice of release, abuse of exigent
arrest, Exceptional ex post facto warrant requirement

51) Professor at Korea National Police University (Ph.D. in Law)
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